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Dana Fleming, Assistant Commissioner, SMSF Segment

The growth of self-managed super funds

Overview
v ATO compliance program
v Regulatory contraventions
v Transfer balance account reporting
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Compliance program
Our current compliance risk focus areas are:
Ø
Ø
Ø
Ø
Ø
Ø
Ø

Illegal early release (IER) and promoters
Non-lodgment
Top 100 SMSFs and tax planning
Top 100 auditors
High risk auditors
SAN misuse
Regulatory contraventions

Our aim is to promote trust and confidence and encourage
willing participation

SMSF illegal early release and promoters
In FY2019 we registered 20,578 new SMSFs:
Ø 10% of new registrants were reviewed – IER focus
Ø 229 funds had their registration withheld from Super Fund
Lookup
Ø 609 newly registered SMSFs had their registration
cancelled

ü 40% of reviews resulted in action
ü $100m in super was protected

SMSF illegal early release and promoters
Common drivers for illegal early release:
v Individuals have a desire to access money due to:
Ø financial stress, or
Ø a desire to spend on a present day benefit
v Individuals who know little or nothing about setting up or running an
SMSF are targeted by unscrupulous promoters

We work jointly with ASIC and share information in relation to
matters that come to our attention, such as organisations or
persons who encourage the establishment of a SMSF as the
vehicle to invest in their products inappropriately

SMSF non-lodgment strategy
Non lodgment is a risk flag!
Ø Early difficulties are symptomatic of ongoing difficulties
Ø Lapsed lodgment occurs when administrative or regulatory
issues arise
Ø First time never-lodgers high risk of IER

A trustee’s most fundamental obligation is to lodge their
SMSF’s annual return after their records have been
independently audited

?

SMSF non-lodgment strategy
In 2019 our non-lodgment program focused on 2 groups:
Ø lapsed lodgers (includes first time non-lodgers)
§ 71,000 – estimated $44bn super at risk
Ø never-lodgers (includes new SMSFs)
§ 33,000 – estimated $1.3bn super at risk

SMSF first time non-lodger strategy
First year never-lodgers

Ø SMSFs registered in 2018 with their first return due 28 Feb 2019
Ø Our highest priority because of potential for IER
§ over 5.5k – estimated $415m super at risk
§ 22% of new registrants

First year lapsed-lodgers

Ø SMSFs which have been operating but did not lodge for the first
time in 2018
§ identified over 35k – estimated $32bn super at risk
All removed from SFLU 1 October 2019

SMSF persistent non-lodger strategy
v For never lodgers we are currently identifying if a rollover occurred:
Ø Roll over - we ask them to lodge and advise if they don’t
respond we will treat any rollover as IER
Ø No roll over - we ask them to cancel their registration as the
fund is not operating
v For lapsed lodgers:
Ø we will try to contact and assist them to get back on track. If we
get no response we will consider making the fund noncomplying and/or trustee disqualification
All removed from SFLU

Overdue SMSF annual returns
From 1 October 2019
If an SMSF is > 2 weeks overdue on any annual return
lodgment due date, we will change their status on
Super Fund Lookup to 'Regulation details removed'

To avoid status changing to 'Regulation details
removed’ trustees should seek a deferral to
lodge SMSF annual returns before the due
date. This will ensure that their SMSF status
remains ‘complying.’

SMSF top 100 and tax planning
arrangements
We risk profiled all the top 100 SMSFs:
Ø have $40m or more in assets
Ø represent a total of $8.3b of assets
Ø 22 funds with >$100m
35% warrant a closer look into:
Ø use of LRBAs
Ø reported contraventions
Ø rapid and excessive asset growth rates
Ø non arm’s length arrangements
Ø previously identified risks
We will escalate an SMSF for review where there are
transactions requiring formal investigation

Top 100 SMSFs approved auditor
program
Top 100 SMSF auditors:
Ø average approximately 1,500 clients
Ø audit 33% of SMSFs
Ø $186b in assets
The aim of the program is to provide assurance that approximately
one third of the sector are receiving an adequate audit

ü 51 Top 100 auditors reviewed for FY2019
ü 2 referred to ASIC

High risk SMSF approved auditor program
v We rely on approved SMSF auditors to perform an independent and
adequate audit
v We review SMSF approved auditors to ensure that they are
performing their role satisfactorily and not placing members’
retirement savings at risk
v We use our data holdings, information from case reviews and TP
intelligence to identify:
Ø
Ø
Ø
Ø
Ø
Ø

poor or outdated knowledge and audit skills
poor processes or systems
a lack of competence
intentional failure to comply
high volume, low ACR ratios and high volume low cost audits
potential independence breaches
865 high risk auditors reviewed since 2013

Our Co-Regulator relationship with ASIC
Reasons for referral to ASIC include:
Ø failed to comply with auditor independence standards (63%)
Ø failed to comply with Australian auditing and assurance
standards (77%)
Ø registration condition not met (35%)
Ø displayed a lack of knowledge of the SIS Act and/or the SISR
(63%)
Ø not fit and proper (12%)

ü 51 SMSF auditors referred to ASIC FY2019
ü 148 SMSF auditors referred since registration

Our Co-Regulator relationship with ASIC
For the FY2019, our referrals to ASIC resulted in 51 outcomes:
Ø 6 auditors disqualified
Ø 1 auditor suspended for two years
Ø 25 auditors had conditions imposed
Ø 18 auditors voluntarily cancelled their registration
Ø 1 auditor had their registration cancelled by ASIC

SMSF Auditor Number (SAN) misuse
v Increased incidence of SAN misuse
Ø genuine errors, or
Ø deliberately trying to conceal that no audit completed
v 1,445 instances of SAN misuse to investigate connected to 626
tax agents
Ø
Ø

85% inadvertent errors
15% deliberate SAN misuse

ü 5 tax agents referred to TPB in FY2019

SMSF Auditor Number (SAN) misuse
ATO response will depend on the circumstances of each case:

all

Ø

genuine mistakes – we will work with the trustee or tax
agent to lodge an amended return with correct SAN

Ø

deliberate misuse – likely penalties for trustee and/or tax
agent plus referral to TPB

We conducted mail outs during FY2019 to notify auditors of
the funds that have quoted their SAN for 2017 so they can
cross check for deliberate misuse. 2018 mail outs will be
completed by the end of October.

Approved SMSF auditor checklist
What we look for when auditing the auditor:
Ø we audit and review SMSF approved auditors if
we have information of concern
Ø we want to provide assurance that an auditor is
complying with their obligations

A detailed checklist of what our staff look for when auditing or
reviewing an auditor is now available on our website
(https://www.ato.gov.au/Super/Self-managed-super-funds/Indetail/SMSF-resources/Approved-SMSF-auditor-checklist/)

SMSF regulatory contraventions
v FY2018 there were 8,215 SMSFs with 16,909 regulatory contraventions
v FY2019 there were 10,330 SMSFs with 27,719 regulatory
contraventions
v The most common contraventions are:
Ø loans (21.1%)
Ø in-house assets (18.5%)
Ø separation of assets (12.7%)

ü Approximately 50% self rectified

SMSF regulatory contraventions to date

SMSF regulatory contraventions
v Main drivers of regulatory contraventions:
Ø financial stress
Ø grow wealth and access concessional tax rates, and
Ø poor record keeping to substantiate transactions

v ATO response depends on a number of factors:
Ø the nature of the breach
Ø the penalties imposed under the law and regulations
Ø the compliance history of the trustee
Ø any previous contraventions

SMSF enforcement powers
v Prior to 1 July 2014:
Ø accepting an enforceable undertaking in relation to a
contravention
Ø applying to a court for civil penalties to be imposed
Ø disqualifying a trustee of an SMSF
Ø making an SMSF non-complying
v From 1 July 2014:
Ø education directions
Ø rectification directions
Ø administrative penalties under section 166 of the SISA

Enforcement actions
v Disqualifying a trustee or issuing a notice of non-compliance will
only be considered after other enforcement actions
There are two pathways for trustees:
1. can they get back on track?
Ø direction to educate
Ø direction to rectify
Ø enforceable undertaking
2. required to exit the system?
Ø disqualification
Ø notice of non-compliance
Imposition of SISA admin penalties will have been
considered and imposed under both pathways.

SMSF regulatory contraventions
For FY2018 and FY2019, the following enforcement actions were
taken:
SMSF Enforcement action

2017-18

2018-19

32

45

31

34

Enforceable undertakings

138

131

Notice of non-compliance

11

26

Disqualified trustees

257

145

Number of SMSFs with
penalties imposed
Net admin penalties raised

100

146

$1.7m

$3.1m

Direction to educate
(trustees)
Direction to rectify

Less than 500
enforcement
actions

Auditor/actuary contravention report
v ATO has made changes to Auditor/actuary contravention report
(ACR) (NAT 11239) and instructions
Ø to better protect individuals who disclose information to us
Ø implications for auditors who report other regulatory
information at Section G

If you wish to keep your identity confidential, you can make a
voluntary disclosure at ato.gov.au/tipoff
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Transfer balance account reporting
No longer accepting spreadsheet TBAR lodgments from
31 October 2019
v Advantages of online TBAR lodgment:
Ø pre-filling the supplier and provider details with your
details and your SMSF client details
Ø pre-filling the member details for second and
subsequent events for the same member
Ø inbuilt verification rules to reduce reporting errors and
reverse workflow
Ø events reported via the online form are generally
processed within 24 hours

Next quarterly TBAR due date is 28 October 2019

Questions?

